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Attached Please find the Final Examination in regard to the Fall 2006 New Jersey
Practice Course. It consists of three questions. Please answer the same either by
typewritten pages or in the normal exam book you may obtain from the Registrar’s
Office. Use only your anonymous number as identification on your test answers. Please
answer the questions with references to the New Jersey Court Rules and case law, if
appropriate as contained in the annotations therein. You may cite cases if you wish,
especially those in Pressler’s Annotations, but the citation of cases is not required. Your
answer may be as long as you deem necessary to properly and professionally answer the

question(s) posed. Your exam must be returned to the Law School Registrar on or
before the close of business on Tuesday, December 12, 2006.




QUESTION ONE

Notso Smart was young man who loved animals. When he turned 18 years
of age, he decided he was going to get a Pit Bull Terrier, whether his mother and father,
who he lived with, liked it or not. Although his parents were not thrilled, they said
nothing when Notso brought home the little Pit Bull puppy. Notso thought it was cute to
give the new puppy a neat name, so he decided on “Killer.”

Mother and Father Smart did make Notso pay from his after school earnings one
half of the price of the fence they built at their home so Killer would have a place to go
outside. About chest high, it had a gate at each end so people could get in and out. The
parents also thought it was necessary, especially since they lived next door to a public
high school, Prosser High. They had the fence built by Defense Fence Building
Company. The Defense representative knew the fence was being built to restrain
“Killer;” he verbally “guaranteed” Killer “would never escape this fence.”

The Smart’s house was located adjacent to the parking lot of Prosser High School,
where a couple hundred cars a day, filled with rambunctious high school students parked.
The Defense fence was located between the house and the parking lot.

About a year later Notso was still living at home with his parents. Killer was now
a ninety (90) pound energy filled, well muscled canine specimen, who was great and
loveable with people he knew, but who did not like people he did not know. He was
especially incensed at the hundreds of students who drove up and boisterously exited
their vehicles each day, as he paced behind his fence, snarling and barking loudly, so all

could see.



The students at Prosser High all knew about Killer. They talked about how much
they feared what would happen if Killer ever got out of the fence. Many students told the
teacher who monitored the parking lot at Prosser High, Mrs. Savage, about Killer. Many
of them also talked to the Vice Principal at Prosser, Mr. Dolittle about Killer. Mrs.
Savage and Mr. Dolittle, both recently hired employees of the public school board that
controlled Prosser High, talked about and reviewed the situation. They went out and
looked at the fence and Killer, but they figured Killer was behind a good fence, so they
did nothing about it.

One of the people Killer was familiar with was the United Parcel Service delivery
person. Sidney Careless had worked for UPS for years. He had dealt with many a mean
dog in his delivery days, and knew the magic of a dog biscuit went a long way. Sidney
delivered packages to the Smart house two or three times a week, and Killer looked
forward to seeing him, waiting for his dog biscuit and gleefully romping at Sidney’s side
as he delivered the parcels. All seemed well.

Until one particularly busy day for Sidney. As he exited his UPS truck he heard
the school bell at Prosser High ring for dismissal for the day. He realized how far behind
on his schedule he was this late in the afternoon. He rushed into the Smart yard’s fence,
gave Killer his biscuit, left the package to be delivered on the steps and rushed back to his
truck to move on with his day. Regrettably, in his haste, he failed to properly latch the
gate to the fence as he left. The gate did not have an automatic shut mechanism, and

without the properly closed latch, it swung open ever so slightly.



Killer did not take long to take advantage of the omission. As he ran along the
fence, barking and snarling at the students exiting the school and going to their cars,
suddenly the fence swung open and doggy nirvana occurred. What happened next will
remain unsaid. But it was not pretty.

One of the most seriously injured students has come to the law firm in which you
work as an associate. Although your Senior Partner has never done much personal injury
work, now that you are there, she figures it is time to give it a try. Besides she figures this
case is a “slam dunk.” She asks you to prepare a memo about who might be responsible
for your client’s serious injuries, what the process to start the case will be and what the
“discovery process” will be like. Referring especially to the New Jersey Court Rules,
write her a memo as to the same.

QUESTION 2

You are a new associate in a law firm that does not do Family Law work. Your
Senior Partner speaks often of two beloved grandchildren, Angie and Brad, five and six
years of age. The Partner is worried because the daughter, [sabelle Ringing, the mother of
the children, recently moved from the Partner’s home in New Jersey to Lumberton, North
Carolina with her husband, Max Ringing. [sabelle, Max and the children had lived in the
home of your Senior Partner in New Jersey for 5 years prior to the move to North
Carolina. The couple bought a home and moved to North Carolina with the grandchildren
about five months ago. The Partner no longer gets to see the grandchildren as much as
before. The Partner also worries that the daughter’s past substance abuse issues may

resurface without someone there to oversee Isabelle closely.



Your home phone rings at 6:00 AM. It is your Senior Partner, who sounds
distraught. The Partner says the daughter and the children just appeared at the Partner’s
home after driving back to New Jersey all night. She claims her husband Max is mad
because she recently spent all the money in their checking account, she does not
remember on what. Isabelle has a black eye from where she claims Max hit her. She
believes that he filed for divorce in North Carolina and is seeking equitable distribution
and custody of the children there. She admits she would be afraid to be drug tested, and
that she probably needs additional drug rehabilitation. Both your Senior Partner and the
daughter are afraid that Mad Max may come and try to take the children back to North
Carolina. |

The Senior Partner and spouse are beside themselves. Their daughter says that she
wants to return now permanently to live in her their home in New Jersey. Despite the fact
that your firm does not do Family Law, the Partner wants to take whatever action can be
taken to protect the children and the daughter. The Partner wants to. know answers to the
following questions:

What can be done as to custody of the children in New Jersey? Is there
jurisdiction? What about the Divorce in North Carolina? Is there jurisdiction in New
Jersey as to the Divorce? What about the fact that Mad Max assaulted Isabelle Ringing in
North Carolina? Can anything be done as to this in New Jersey? Finally, if the partner’s
daughter has to go to inpatient drug rehabilitation again, should any other New Jersey
Agencies be contacted as to this issue? If so, why would the partner want to do this? The

Partner wants a memo concentrating on the New Jersey court rules. Please prepare it.



QUESTION THREE

Isabelle Ringing has had a very long 36 hours. She has driven from North
Carolina to New Jersey. She is worried about her children and is worried about what Mad
Max might do. But now she is really upset because a New Jersey Agency has said that
her children must live with your Senior Partner and spouse, but that she cannot live in the
same house as the children. She cannot stay at her parent’s home. Luckily, your senior
Partner is successful and can afford to put Isabelle up in a fine hotel, but late at night that
big old room gets lonely, and Isabelle, with no Senior Partner there to watch over her,
goes to the local restaurant to try to forget about her troubles.

She drinks way too much alcohol. She also runs into an old friend, who “hooks
her up” with one of his friends, and soon Isabelle has a substantial remaining amount of a
controlled dangerous substance on her person, purchased with the money given to her by
your Senior Partner. She goes out and gets into the Senior Partner’s car, which her
parents had allowed her to borrow, and within a hundred feet of the parking lot of the
restaurant, is pulled over by the local police. She cooperates with the police but is soon
arrested and charged with driving while under the influence. While being processed for
the drunken driving charge, Isabelle admits to and turns over the substantial remaining
amount of controlled dangerous substance. She also admits to having “given” some of the
drug to people she met at the restaurant. Isabelle is charged with possession and

distribution of CDS, unquestionably indictable offenses.



For the second morning in a row, your phone rings at 6:00 A.M. The Senior
Partner, already up all night trying to soothe the distraught children, now is dealing with
the early morning call from the police department to come pick up the daughter, who is
being released. The Partner, who has never done criminal law, initially states an opinion
that if this case goes to a jury, that the jury will feel sorry for the daughter and let her off
of both the drunken driving and the drug charge.

Ignoring any question as to the reasonableness of the initial stop and any other
constitutional issues, the partner wants you to prepare a memo, referring to court rules, as
to the process Isabelle will experience for both the Drunken Driving charge and the
indictable drug charge. As stated above, the partner also wants to know if the two charges

may be tried together to a jury. Please prepare this memo.
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To:  Senior Partner

From:
Date: Dec. 5, 2006
Re:  Dog Bite Case (Exam Question #1)

I have researched the applicable law and New Jersey Court Rules (Rules) for the
firm's prospective client using Pressler’s Rules Governing NJ Courts. Before delving
into the basic process involved in initiating action and discovery, I wish to point out
that this case presents serious issues for both the potential client and the firm.

We may wish to consult an experienced NJ Civil litigator due to the severity of the

~ clients injuries. Since the NJ Rules encompass the Rules of Professional Conduct we
must ensure that our firm as the required Knowledge, Skill and Thoroughness to
meet our clients’ best interest. There are many nuances to the Rules and we do not
want to risk a malpractice suit for even a “slam dunk” case(see R.1:13-7 and
R.1:14). That being said, we can not turn to the specifics of commencing the action.

First we must know if our client is a juvenile (under 18 years of age). I am assuming
so based on the facts. Since the client is a juvenile, R. 4:26-2 provides that he/she
is to be represented by a guardian. The guardian is presumed to be the parent in a
negligence action as we have here, according to R.4:26-2(b)(1).

Secondly, we must know what the amount of the damages are for our client. Based
on the facts presented (e.g., "one of the most seriously injured students”), 1 will
assume that the damages sought will be in excess of US $18000, which will put the
matter in the Law Division as a Civil Action as opposed to the Law Division - Spécial
Civil Part, which handles similar actions with damages under US $18000. R.4:3-

1(a)(4).
LIABILITY

Based on the cause of action - a negligence suit for personal injury - we will be filing
the action in the New Jersey Superior Court, in the county where the action occurred.
R.1:5-6(b)(1). Being a claim for negligence, we will need to prove (according to the
Restatement (Second) of Torts: Duty, Breach, Proximate Cause and Damages. The
negligence action will be under common law for most of the defendants. However,
for Notso Smart (and possibly his parents), New Jersey has a statute specifically
holding a dog’s owner(s) liable in dog bite cases absent extenuating circumstances.

The statute provides that the “owner of any dog which shall bit a person...while such
person is...in a public place...shall be liable...regardless of the former viciousness of
such dog or the owner’s knowledge of such viciousness”. (N.). Stat. § 4:19-16 (16),
Liability of owner regardless of viciousness of dog). Since the NJ Courts use
comparative negligence in determining damages (see N.J). Stat. §2A:15-5.1) the
defendant would need to prove that our client’s actions were unreasonable in that he
voluntarily exposed himself to the dangers of the dog. The facts do not support such
a conclusion, so - assuming we file properly, we may be able to succeed with a
summary judgment against Notso and perhaps his parents as additional defendants.
(See Budai v. Teague, 212 N.J. Super. 522, where the court upheld summary
judgment for a dog bite case where the defense failed to show plaintiff's actions did
not rise above negligence).



PR S s g g

R A S R W e

Though the statute does not assess liability due to the species or size, the fact that
the canine was a 90 ib. Pit Bull (aptly named ‘Killer’ by the owner) as to what was
foreseeable from a reasonable person standard.

As to the negligence action apart from the statutory liability, a duty of care can likely
be found by the Smarts, the UPS driver (for leaving the gate unlocked), the UPS
company (under the theory of vicarious liability), the Defense Fence company and its
representative, the Mrs. Savage (responsible for student’s safety in the parking lot),
Mr. Dolittle (responsible for the care of the children at the school), the City where
the High School is located (assuming Prosser High is a Public School) and the School
Board for Prosser High. The latter two accessible to suit under the theory of
Respondeat Superior, because Savage and Dolittle were both acting within the scope
of their employment by the City and the School District.

A note of caution regarding suit of the City and School District. Each is a separate
public entity and each must be served within 90-day of the incident, to put them
on notice that there is a possibility that they will be named in a suit. This must be
done regardless of when we file the action in NJ Superior Court. The NJ Tort Claims
Act (N.]. Stat. § 59:1-1, et seq.) governs suits against public entities by setting a
90-day bar under N.J. Stat. § 59:8-8 for the timely notification of claims of damages
against 'such entities (N.J. Stat. § 59:8-3). There is a possible tolling of the 90-day
limit since our plaintiff is presumably a minor, but it Is not wise to risk the suit on
this argument, when we can simply file within the 90 day window.

As to the statute of limitations for bringing suit in the Superior Court, we have 2-
years from the date of cause of action. N.J. Stat. § 14-2 sets a 2-year bar for :*
Personal Injury actions for our minor client. To avoid possible maipractice, we
should notify the parents that they too may have a claim against defendants for any
suffering that they may have been caused stemming from the injury to the child.
This is provided for in N.]. Stat. § 14-2.1. However, since they would be another
party in the matter they would require separate counsel, which might muddy the
waters since we might then have to petition to court for a Guardian Ad Litem (since
it would be a conflict for them to represent the child when they have their own

interests in the case).

The defendants could all be shown to have breached a duty to the Plaintiff for
various reasons that could be drawn from the facts. The causation will likely be
proven from the facts, and discovery. We would have to prove from a preponderance
of the evidence that each of the defendants would have been able to foresee that
their actions could lead to such a catastrophic event.

For exampie, the Gate Company can be shown to have known the use of the fence

(to contain a Pit Bull canine) and they failed in the design, installation or other areas
of consideration when guaranteeing that the dog “would never escape this fence.”
Having a gate that did not latch properly upon closure would indeed be foreseeable.

The negligence of the UPS driver is evidenced by his visiting the home numerous
times, knowledge of the dogs presence, location of the school and his lack of care on
the day in question by failing to latch the gate due rushing through his rounds that
day.

Savage and Dolittle knew of the existence of a potential problem but failed to act,
leading to the event that was the cause of this action. And, the Smarts were aware



of all of the same factors (e.g., constant use of the gate by visitors, proximity of
school children, the potential for the dog escaping) and failed to remédy the situation
prior to the incident occurring.

Damages shall be easily proven by testimony of the Plaintiff, his attending
physician, the testimony of other witnesses. We should also, by way of discovery,
uncover evidence that will also prove damages. T o

COMMENCING THE ACTION

We will be filing a complaint, known as a Civil Action in the New Jersey Superior
Court, in the county where the action arose. (R.4:2-1, R.4:2-2 and R.4:3-1(a)(4)).
The complaint shall be to the form specified in R.1:4-1 (regarding captions) and
allege the claims by way of numbered paragraphs (R.1:4-2) on paper of standard
weight, dimension and font type according to R.1:4-9. The caption shall include the
court, count, division (Law Division) and designation (e.g., *Complaint”).

Our action will be assigned a “Track” once filed. Here ~ since it is a Personal Injury
Action ~ that track is presumed to be Track II (R.4:2-1). Track II provides for up to
300 days of discovery (R.4:24-1(a)). An additional enlargement of 60 days is
available by consent under R.4:24-1(c). We will then receive from the court within
10 days of our filing, a Track Assignment Notice, confirming the Track assignment.

Along with our claims, we will append a "Designation of Trial Counsel” to the
Complaint as required by R.4:25-4. Our Complaint will need to be signed and dated
(R.1:4-5) by our designated attorney and he/she will need to certify as to the ;*
Compilaints veracity (R.1:1-4(b)). Within our pleadings, though we have the right to
a jury trial, we must demand that we receive a jury trial by requesting same from
the court. ‘

We must also prepare a Civil Case Information Statement (CIS) that contains basic
information about the case for the courts use. A copy of this form is available in
Pressler at Appendix XII-B. This sheet must accompany the Complaint when filed.

A Summons must then be prepared and Issued according to R.4:4-1 and R.4:4-2
within 15 days of receiving the Track Assignment Notice (and within 15 days of the
Summons issuance by the court). This is important because we otherwise risk
dismissal of the action. An available example of the summons is contained in
Pressler, Appendix XII-A. This Summons should be prepared and delivered to the
court, where it will be signed by the Court Clerk. Accompanying this Summons is to
be a listing of available Lawyer Referrail/Legal Services that the defendant may use
as is needed. This information is available in Pressler at pp. 2368-69.

When filing our complaint we will be required to pay a $200 filing fee to the Clerk,
made payable to “*Treasurer, State of New Jersey”. Under R.1:5-6(e), the attorney
will be responsible for the fees since we are the designated trial counsel. If the
plaintiff is indigent (or are his parents), we may be able to have the fee waived.

Once the summons is issued, all defendants are to be served initially by way of the
County Sheriff's Department. (R.4:4-1). This is by far the preferred means of
guaranteeing service at a nominal price to our firm. They will prepare an Affidavit of
Service and we will then file this proof of service along with proof that any of the
defendants are not actively in military service, to the court as promptly as possible.
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This is critical if we seek default judgment. R. 1:5-7. For UPS, we need to serve
their registered agent and under the long arm statute we would need to-prove some
type of minimum contacts in the NJ, which should not present a problem since they
have distribution facilities located throughout the state.

All subsequent filings (e.g., motions) can be served by way of regular and certified
mail. R.1:5-1 and R.1:5-2. Sending to an attorney’s office, the attorney can give
proof of service by way of acknowledging service. Otherwise, it can be certified by
the moving attorney or by affidavit of the person making service. R.1:5-3. In cases
where we are mailing to a non-attorney party, in other than the initial pleading, we
can send both regular and certified mail. If the certified mail is not picked up and
the regular mail is not returned, we have good service.

Moreover, with regard the motions, all things that we ask of the court will be by way
of a motion. R.1:6-2. The motion being of the same form (e.g., caption, paper size)
with the exception that the designation will be the type of motion, such as “Motion to
Compel Production of Documents”.

It should be noted that for purposes of motion timing - as well as other matters, the
day of filing does not count. Weekends nor legal holidays count, when dealing with
less than 7 days, otherwise the count will be by calendar days.

A motions return date should be for a day that the court will normally hear motions
(unless we have an emergent nature to the motion). This day can be confirmed
through the law cierk for our assigned judge. In addition, we should find out as
much as possible from the judge’s clerk as to the particulars that this judge looks.
for, local rules he/she applies to their courtroom, filing procedures, etc. Knowing our
judge wili be very important to smoothiy work with the judicial process during our
case.

Regarding the timing of motions under R.1:6-2, unless otherwise indicated, a typical
motion should be served no earlier.that 16 days from its return date, with the
answer served no earlier than 8 days from the return date and a reply to the answer
served no earlier than 4 days from the return date. With a Motion for Summary
Judgment, though, it must not be served earlier than 30 days from the return date of
the motion (R.4:46). It is important to know the requirements of specific motions.
Generally a reply to a reply is not warranted, but - again- if we need this option we
should ask the law clerk what the judge’s preference is in such a matter.

As with all aspects of our case, the court has great discretion and latitude in the
interests of serving justice. Under R.1:1-2 the court may relax the rules as it deems
appropriate. So, if we are close on a filing date, the judge should be notified and we
should be as up front as possible regarding any mistakes (by omission) or otherwise
with our case.

After the parties are served and the documents filed with the court, the defendants
will have 35 days to Answer our complaint. Our reply to their Answer must be filed
within 20 days under R.4:6-1.

During our pleadings, we must ensure that our statements are not confusing or
misleading - otherwise the defendants may move for a more definite statement
under R.4:6-4. If the court grants their motion, we have only 10 days to correct the
deficiency otherwise it may be stricken from our Complaint.

4
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Under R.4:6-1 during their Answer to our Complaint, the defendant(s) will likely
raise one of more defenses in the form of Affirmative Defenses, Lack of Jurisdiction
over Subject Matter (likely will fail), Lack of Jurisdiction over Person (likely will fail,
even with UPS since NJ’'s Long-Arm statute will provide the necessary jurisdiction),
failure to state a claim and failure to join a party (we might consider using a John
Doe here in case we miss a party, but I believe we have addressed all of the proper
defendants here). Some of these defenses may be in the form of motion with

suitable brief. R.4:6-2.

The Responsive Pleadings mentioned here may be enlarged to a period not to exceed
60 days with written consent of the parties (but further enlargement will require
leave of the court)

At some point there will be PreTrial Conference whereby a Pretrial Order will be
signed by the Judge (basically a gameplan for the trial) and mandatory mediation,
but at this phase we are just concerned with obtaining discovery. The judge will
most likely let us proceed as needed (but will be available should the need occur).
In fact, it will be desirable to have the judge available by phone during any

~ depositions that occur during our discovery phase.

DISCOVERY

Unless the court orders otherwise, under R.4:10-4 we may proceed in any order
suitable to the parties in obtaining discovery. Typically, we will proceed by way of
interrogatories first, requests for admissions, production of documents and lastly
depositions.

During any of the discovery process, if we feel that we have to protect privileged
information (e.g., attorney-client privileged communications, trial preparation
material), we may make a motion for a protective order under R.4:10-3.

It is important to remember that the scope of discovery will include any non-
privileged and relevant information (even if not directly admissible) that which will
likely lead to the discovery of admissible data. R.4:10-2. Such items as Insurance
documents will be come very important as our case progresses. R.4:10-2(b).
Another area that is critical now more than ever, is the discovery of Electronically
Stored Information (ESI). This is typically evidenced in the form of Emails, but it
may be in other forms (such as databases). People tend to be more open and causal
and therefore less guarded in using email, and since it is permissible in the scope of
discovery under R.4:10-2(f) we should explore this avenue with any emails that the
two school board member may have sent as well as communications received at
Defense Fence Company related to their fencing product. Incidentally, we may be
able to pursue a defective product claim against Defense, but that will be the subject
of later discussion.

Interrogatories

We should use the Uniform Interrogatory Form for the sending of our questions to
the defendants (which we can append up to 10 additional questions without subparts
are permitted without leave of the court). (See page 2185 of Pressler for an
example)
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Under R.4-17 we can send Interrogatories to the Defendants. We should use the
Uniform Interog Form (Form C pg. 2185 of Pressler for Defendants) to send to the
pefendants (with up to 10 additional questions without subparts are permitted

without leave of the court).

Accordingly, we will likely receive a Uniform Interrogatory Forﬁ)= from the Defendants
(see example on page 2178 of Pressler — Form A (Questions for Plaintiffs)).

Under R.4:17-1(b)(2) Interrogatories s are to be answered by Defendant within 60
days from the serving of the defendants’ answers since we are to use the Uniform
Interrogatory Form that is based on a claim of Personal Injury as listed in R.4:17-
1(b)(1). Please note that as Plaintiffs, we have 30 days to respond once we receive
the answers (for the same reasons).

The general form of the answers is that each answer is to be upon an included blank
sheet that follows each question. R.4:17-3. Upon receiving answers to our
interrogatories, we then need to serve a copy to the other parties. R.4:17-4(c)

With leave of the court, the time for answers may be shorted or enlarged within a 60
window of service under R.4:17-4(b)

If we are answering questions from the interrogatories directed at the medical
treatment of our client we will need to annex to our interrogs the treating physicians
report along with the name and address of the physician. R.4:17-4(e).

Under R.4:17-5, we may object to interrogatories within 20 days of being served.
For example we may respond that the question is improper or make a motion for a
hearing on the matter (similarly an answer that is objected to can within 20 days of

the answer be objected to by way of a similar motion).

For motions to strike an interrogatory or motion to compel a more specific answer,
there needs to be a short statement outlining the matter and the inclusion of the text

of the question/answer objected to. R.4:17-5(c).

If we need to amended answers (or fix incomplete, inaccurate answers), we need to
serve the parties with those answers within 20 days of end of discovery. R.4:17-7.

The parties may answer an interrogatory by providing information in the form of
documents under R.4:17-4(d), provided that the documents sufficient answer the

question(s).

Requests for Admissions

We will also be able to obtain discovery by means of a Request for Admission under
R.4:22. They will need to reply back with 30 days from being served. R.4:22-1.
Here we should take the opportunity to ask good leading questions. If we are served
we can reply with a Yes, No or Not Sufficient Info to Answer. If the party we serve
fails to admit, we can make a motion for expenses (assuming we later prove the
genuineness of the document or information, under R.4:23-3.

Production of Documents



R. 4:18-1 allows the parties to produce documents, drawings, charts, -photographs,
ESI, etc. or permit entry upon land. Unless otherwise noted they should be
produced according to how they are kept in the normal course of business (no hiding
a needle in haystack). Request may be served as soon as the Initial
summons/complaint is served. ’

The requesting party is permitted to specify the form of the documents (more
generally used in cases of electronic documents). The documents are to be provided
within 35 days or but no earlier than 50 days from service of summons.

We may expect to have our client be asked to submit to a physical (and possibly
mental exam) under R.4:19. They will need to provide us with a minimum of 45
days of notice for this request. '

For the request above, whenever our client is responsible for gathering and providing
documents or answering questions (things generally in their control) we must stay
on top of our client to ensure that items are signed/returned within the time limit
specified. We are responsible for our client and need to make them aware of
sanctions for failing to cooperate, destroy information, falsify evidence, etc.

Depositions

Under R.4:14-1, we may depose anyone including parties (provided that we as the
proponent of the deposition, pay for the deposition). R.4:12-1 states that we must
use a duly authorized court reporter for the deposition. For depositions, there is'a 10
day notice requirement to all parties, which needs to indicate the time and place as
well as other particulars (e.g., videotaping of the deposition and documents to be
brought by the deponent under subpoena duces tecum). R.4:14-2.

For UPS and DEFENSE Fence, each party can send someone who fits the criteria we
specify (e.g., a field supervisor of delivery personnel or InformationTechnology
director).

R.4:14-4 provides the mechanism by way of motion to limit the examination or
request sanctions for actions of counsel during the examination. According to
R.4:14-6, we need to make sure that the reporter files the deposition when done (we
pay about $5 page - where a page is about a minutes worth of text) if we are the
proponent of the deposition. Also, We need to provide free copy to adverse party if
we are the proponent of the deposition.

If deposing a non-party (such as an expert witness - perhaps a canine export for our

- suit), we can subpoena for the dep under R.4:14-7 (depending upon the witness and

location, we may have to bear reasonable travel expenses for the witness). We can
ask for them to bring items that are relevant such as books, papers or documents
under a subpoena deuces tecum (10 days notice for these non-party depositions
too).

It should be notes that if someone fails to attend or fails to serve, a payment for
necessary fees and expenses to the aggrieved party may be ordered by the court.
(R.4:14-8).



Another option we can use is to obtain testimony for later use in trial by way of a De
bene Esse deposition which is available under R. 4:11-3. Here we need to provide 20
days notice from date of service. This might be good for experts as the process
speeds up the trial should be not reach a settlement prior to then.

As I pointed out earlier, there are many issues to this case. I héye provided the
basics involved in liability, initiating the suit and the discovery methods that the
Rules permit us to employ.
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To:  Senior Partner

From: Associate #

Date: Dec. 5, 2006

Re:  Family situation (Exam Question #2)

I have researched the applicable law and New Jersey Court Rules (Rules) for the
firm's prospective client using Pressler’s Rules Governing NJ Courts. Before delving
into the basic process involved in initiating action and discovery, I wish to point out
that this case presents serious issues for both the potential client and the firm.

We may wish to consult an experienced NJ Family Court litigator due to the
importance of the case. Since the NJ Rules encompass the Rules of Professional
Conduct we must ensure that our firm as the required Knowledge, Skill and
Thoroughness to meet our clients’ best interest. There are many nuances to the
Rules and we do not want to risk a malpractice suit (see R.1:13-7 and R.1:14).

The facts presented bring up several different aspects of Family Law. The most
important of which is the welfare of the children and their custody, as well as the
welfare of their mother, Isabelle. Immediately, the police should be called and a
report made and subsequent complaint filed for Domestic Violence (N.). § Stat. 25-
17 et seq.). This is important not only for the mother’s prevention from further
abuse, but also will aid in protecting the children from possible abuse and permit
them to remain with their mother in New Jersey.

The Domestic Violence Act provides for the protection of an abused spouse for a ..
variety of reasons, one of which is assault under N.J. Stat. § 2C:25-19(a)(2), as we
have present in our case. Under this Act, a Temporary Restraining Order (TRO) may
be issued under R.5:7A(c¢) and a hearing will be held in the Family Court within ten
days of the filing of our complaint. The TRO shall prevent the abusive spouse, Max,
from contacting, harassing or causing harm to Isabelle.

The TRO will prevent ANY contact with the court that is deemed necessary. The
court will consider many factors, most important of which are the best interests of
the children and the safety of the victim, here Isabelle. The hearing on the issue of
Domestic Violence will be a bench trial and the judge will determine the facts using
the Preponderance of the Evidence standard. Upon a finding a Domestic Violence,
the court can issue a Final Restraining Order under R.5:7A(f).

Domestic Violence is committed when one a list of enumerated items (see N.]. Stat.
§ 2C:25-19(a)) is committed against another person that falls within the statutes
coverage. A spouse is one such person, like Isabelle, as is one who has a child in
common or resided with the person committing the act of violence (criteria which
Isabelle also meets).

In New Jersey, the Uniform Child Custody Jurisdiction and Enforcement Act (UCCJA),
codified at N.). Stat. § 2A:35-53 provides for custody determination as well as the
Rules. Since the overriding issue is the welfare of the children, under R.5:2-1(a)
venue can be laid where a child has lived for at least six months consecutively prior
to the action, which is the location where they are currently residing in New Jersey.

This.Act addresses issues related to child custody in situations such as we have here,
which involve two state jurisdictions (i.e., New Jersey and Nprth Carolina). Under
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§13 of the UCCJA, the NJ courts have jurisdiction wherein the child resided for 6
months prior to the commencement of action (in our case NJ). Furthér, under § 16
the court statutorily has jurisdiction based on an emergent nature.

Section 16 provides that a child present in the state with a parent subject or
threatened with some type of abuse has custody and that any order arising from the
custody (subsection b) is final if there is no other pending jurisdiction elsewhere -
such as North Carolina. From the facts it does not appear that there is any pending
custody matters, only a possibility of a divorce action (which is a separate matter).
The UCCJA (8§ 8) only require the standard notice be provided to Max of the action in

New Jersey.

If, however, we do later find that Max has filed for custody in North Carolina, the
UCCIJA provides the courts are free to work out jurisdiction amongst themselves.
The facts indicate that Max had substantial ties here (living in a home in the county
where venue will be sought for nearly 5 years and only recently moving to North
Carolina for a period of less than six months).

Similarly, under N.J. Stat. § 9:2-2 the custody of children with separated children, as
we have in our case, are within the jurisdiction of the New Jersey Superior Court
when the children are native to the state or have had residency in the state for a
period of five years, which also applies in our case. More importantly, the statute
specifies that the children are not to be moved from the state without the consent of
both parents.

Since Isabelle is in favor of the children staying in New Jersey, the effect is that.the

~ children should be required to stay.

The New Jersey Supreme Court has ruled in Holder v. Polanski, 111 N.J. 344, that
the “custodial parent may move with the children of the marriage to another state as
long as the move does not interfere with the best interests of the children or the
visitation rights of the non-custodial parent.” With the facts of our case, the best
interests of the child favor staying in the environment at their previous home in New

Jersey.

The Holder Court (in citing another case) also pointed out the requirement of a
threshold showing that the relocation of the children back to North Carolina would
provide a “real advantage” to the children. Such advantage considers housing
situation and emotional support from relatives. These issues are directly applicable
to our case. Here, those indicia clearly point to the New Jersey residence as being in
the best interests of the children. Also, with the strong contacts that Max has in the
area from over five years of residency and visitation only hours by car, it should not
be unduly burdensome.

A key issue in is that fact that the reason for the children to relocate back to New
Jersey after such a brief time was that their mother was assaulted by their father
causing Isabelle to return to the safety of her parent’s home in New Jersey.

Under N.J. Stat. § 9-4(c), the custody of the children may be determined in what is
considered to be the “best interests of the child.” In that Rule, the court mentions
several important factor used in the reaching the decision with regard to custody.
Some of those items include: “the history of domestic violence”, “the safety of the
chlld and the safety of either parent from physical abuse by the other parent”, “the
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needs of the child” and “the stability of the home environment offered”. 'These
factors would weigh in favor of the children remaining with their mothet in New
Jersey.

If Max objects to the grandparents having access over his object, N.). Stat. §9:2-7.1
will provide a basis for their access to the children based on their previous
relationship with the children, paréent and the brief period of tirme since their last
contact with the children,

The court, upon a showing a clear and convincing evident will then issue an order
that, inter alia, includes “"awarding temporary custody of a minor child.” The
presumption being that the custody will be to the victim of the abuse.

From the foregoing, it appears that the New Jersey Courts will be able to provide
protection to the children and their mother by permitting them to reside in New
Jersey with temporary custody being awarded to their mother, so long as the act of
violence is reported, and the TRO is sought.

The assault of the their mother in North Carolina, while important in the custody
action and mandates consideration in custody determination, does not fall under the
jurisdiction of the New Jersey Superior Court per se with respect to the criminal act.
Any criminal complaints must be made to the proper North Carolina law enforcement
authorities for proceedings in the North Carolina courts.

If custody is sought, the children will need an attorney for each child, as each has
their own rights to be protected. Rule R.5:8A provides for appointment of such
counsel. If someone from our firm were to respresent one of the children, a
subsequent conflict may ensue later in the case, since your rights as grandparents
may be in issue. This could occur if, based on the facts presented, Max attempts to
remove parental rights from their mother based on her past and possibly present
actions with respect to drug usage. Though unlikely, it may become an issue before
the court, whereby you may seek guardian ship rights under N.J.S.A. 3B:12A-1 et
seq., which is Kinship Legal Guardianship (R.5:9A).

If you wish for the firm to eventually represent you in a guardianship action, you
may not have the same firm represent you that would already be representing the
children, since the New Jersey Rules encompass the Rules of Professional Conduct
which prevent such action.

As I mentioned above, Max may move for Termination of the Isabelles’s parental
rights based on her possible involvement with narcotics. However, the standards of
termination are very strict (R.5:9) and he will likely fail. The burden of proof is clear
and convincing and requires a four-part test (as codified in N.].S. Stat. § 30:4C-
15.19(a) and is usually pursued. by the Division of Youth and Family Services (DYFS).

The four-part test essentially looks at 1) the child’s safety and whether there will be
a continuing threat due to the parent action, 2) The parent is unwillingness or
inability to prevent the harm or find a safe and stable home environment, 3) The
Division’s (DYFS) ability to find help the parent and 4) the Termination does not add
more harm than good to the child’s well being.
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