Ptz @

Owatim | Mewmo o s Quetcers
= |l M. W K7 e

__d*[Q:L g)_* o

g_ —— e b_

. é /\/ﬂ/‘/ ”7’? d’d%/ﬁ/b/b&ﬂ//‘lr‘m

- '“’%WW w/// adduss oY M
I R e
o Tl TR, ag rFL ZW/ d%%, /5 ﬂw{p -
b s AT, NaKDubio o fwassmns
- |tacwo Gpegat by lha fowe, Prges
o Foress
| o :{;sﬁg— vy T/’M»K/%o LU/T /}Z gt CZ/@MF
o Y Rl Y .
| e b, idry £ 7re tgexuad Fui apldmrLrt

(“HESt )t Ousl  plisponatc Twat mmen¥




07 ﬁl,(
) e Gl ofee bfe f kS o fec potected
(B) aspmat o

af
W%/)YW 7‘
Yhﬂ/‘rn&ﬂ«f/wd ot Ve [ )
dm}/&v

2 U nalie
eA 4 We’mﬂea’é«&o&&%
pias

- Lo ﬁz A(SIH 1 ,rnel YTl
inflisnce, %

&1/(1;(1»&6/)&

6%7 N Kﬂvdtyj/y}\ el . frLyfeer~A 5
%

d

‘ MMMQ% m/w‘ WJ%




bl hrrashr b wowe . The DT Clewi, will he

4 S S

me sy bl wotd Ry rra M a/m

I dlam«/m@ 00006 “tg %’/Mtdﬂ
.chS/DW ﬁ(/zt/huwx = = g o

WM/?/’/%M ﬂ/&&wwuz,% ﬂﬁa’/ws’“ /ML mﬁ/ﬁﬂc [m’a«

3 e ——————

H oo M%é; V@/,S/-é’)t,, ﬂ—@[/ W 6’7/}:;;/, 02

uw/ng/b . Stecth. M prrtectent Uorssg M oLt rheo

wadis kg TleF (T 00/ lvi/ R

see /-27A+ Pajp
B QM "Z I, b gfm/ﬂ/ye( /;/Mézi/ Py ,i@gw@

letey f1g VeDrvneld [lpeigias W&wazé

(sc2 A ’W/"g?“/)/»d G/M, vy Tr L S ﬁ‘%{




B @

Gundified ¢ Jok apoppucd 0 & b 3 Vpaf

e

Ve MW{ -(ﬂ%/ﬂ?//@w/wf MS/P/){ Mﬂdw

_

W%wpﬂ‘e v Ae Mﬁww ¢« M

: ~ W PW/'\/IVL MW d/?é%:— /‘"f@m '77 /B%fﬁd-v-
e PRCap s e Dbl Pagteg. pe
* m{? V%M bt a iy /AL C btedir 7%75%/7;75 o

. o S
o(%ﬁ?"wwfe A MOWW /zﬂa/ﬂ/n

:-. _Z:’?”ZL ﬁM/WW ﬂ/ﬁ-ﬁML M% WQ, Myﬁm{&
L Segrania S fewblen, He T Hen et

T
ST /A Szl ity r?Le blte f /%a,r m M//’M/j

——— ] - - 7

'/)wﬁu/bwf Abogen 15 el oo UL

/\[c ’L—fD‘){L‘)

Hocol—iS— 21 6T /d:o!t/ %/ €




spuns whithin com Tryo 4l ' VLWM@;

n//nf/nd,(ﬂ« e [ Mo)émmu

[ e A

Show e ER g cUbuon wha false g My ofle

o

hond R plasiaole e Eotd ot AL

Vipet pvg B I7tcly 20Fve /el %ogy o5 el jyutrs

L Hat Ha preofpad oo wea fale (Patys

Pl e TS Fre £ Asinlitf Mo AL

Cwplenss A cttey o drzeed a Strorge mideunll

hon A@vdiﬂaﬁ//@/ wil ke n INEE . fwtye, f et s
4 a»#{c%mt%fsz/zfex LA lrCl 4 e c/af@*—zd,ﬂzm
M%S%/{W W/ﬂm Wieer gy 5N S ﬁc(//ym

Weoll, Maen FRefrr Pug wll he “pudred .




Flratty, Bl

»QWVL&/?,( ﬂ:u,/“ G /OPC;

one, wanly &%m )79 o @ﬂm CLUGN
Wm—m e g Ao et -

plaged o wofe £ Lot @ dtterurcafire
it e o pos Trvest s AeSien [P AEMSS
he | ta celoditon , 7 = a prutteffd awafer dod f
ke W/«’fx'dn oL Ay, £# AR Wy ﬁpﬁﬁ%
| @y i e 6 1AL gob,  ARe wag dispsted 5
77 vetizel 022//@ /b et W-*"- it yde POSIH Y
hayg Al been Alled

R R . . l . e R
Beclage Firest Wil mmEY Ly fsue

AL Nl have € e decsion Fo




| Gmte e Onguy, s bue il ke Ggpatco

&

- :bﬁbt lase ) e Eomp/oye Aoy an %/7W

L"»»_;ﬁrffd W fve (dge . wln A rrufexd rUTINE

0

. ﬂ%w, Cood s ~¢cef k. e CRA oy /797,

anywey . The CRA S (29 il prate s A

JQ-@ZM;W € Aesdpon.

Loguoge 5 ROkt Ml | ety Ladllc

Purmnan s Oealysss tdo af ke ML LYol Opeq

orGer Hat AL Wl Ae Tl KL dersin

’MWL—MLM%—-

| by Vi

wm R  pPprected  Fayd oy o /)W‘f?Wﬂ

brvtrr. Fhe cwploye fidbn I e it

| f porsvaan fo puye rhat the sered



@

_ M/W””W‘%"/ AeecSivm atr Tl wordol Ao bees,

p — — - — ————

%/a/gjxmm
rma,d// Vhe ORA 13 /991 Abd ~wpf ACOYW 2k

T 9.0l ‘m Lenowrrencc whidh (ppuresl

are Lyo(Tyes  Jp [7269€ @M/MW%W

Al ederce (v SR s G ") | Hde

”L&D@rﬂwﬁc/o{ fla ¥ ey 4 MW&M%

] i -
VW oY SWZA. He hondis do Ffeo 4

Ldeer Mo was AT evillence., ya adeis,

 Nhe (RAp A9 Jpmy Lwp iy diade iy,

b co UKed ol Ve Casr, e  Aupiya

. an -
Wil only he Wotse ) pacen g AHClIon

I o W

Chut et 4 MTorney S Ceof




__‘?.__,_. .

'-_;*___ L Afec e CRA Y 1991, Costa

cwkecrrifed Ha cef BB ad o lofiraud o

E._ _

I»———\-—) —
|

\uagmable %WW%W

p——— -

,—

/%Whé@«mu 5B e W/%mu M e

A S

—————

-

-

PV RAVIG

<

—

Heco, pim j s trdlealy Heasr Fre Travtls

st 67 Sam ey WW Lt H AL

MTTVE . s dio S Pged Foefore, Ftn

el Fe szw@»w)/mm g  reDorredd(

Dslon . M acddits o, S 3 Ll kil fhay

—_—

e ARG T e ed Lol

M/‘Z{/\; J Ptadd “f MSW/VZL /h/’/!&!




pl ey et il d [P, poe T
‘—Q" T T" Tt - P —

|up 18 CpPonRe S o not S Lt fe

e Yoo & LOAAIT 0 T WA, e

ek uns WAty B a fausible 7

He ewployes. Y on  amor ytlaes)lo




Qe Wag Foukein, Ham Hoa nil e
St Shto Kl Ly [PER POVERIAINe 5

"_MW/W/&C Y Flea & .,a‘eééz Ley?OY -

/ﬂg/gy/@‘@

et derSion,  aceh wg ’4;‘2%3/%{ i
o1 &7V, U gedtyratle /Wzm**’“—’~
| Lratidyty s vpposes o ._M W/%m

Jtater g 1 sy o estyee




| Ak g fadare fo bl B e

%

g, g o Mleog 0

U a1 F ) e cnad sy

T

Untrl She meact (L F4G.




The P ppg st Btgtasmest antod

2oy Lgeeadly aply B/C S e ’I%

e

U s, L e o T

Ny ro Len Hel AR EDCHILR AU

alfti o - AL vLcmo—é/\ A2 F73 g >




\
{
!
{

//n( opgice N fLdp afe enRymc o
g TPy Dpigley whie St Be
Wf ro mw@gWQ AT o2 ectat "j -

 hecaume fu qael o mugpe an
bttt aeqplor el S gy
e Donghoy Olaves 572 DT fauls eeedte
o W/P—cW:Waf_f’L@”% 1o neef
e 37 oy - o
 Dozesfer; | howerel | ooay St
L Ranaairment Glacs . Go dds Gurden
Uad, e sy AU Feigel ST T befroten




‘//ﬂ%/ Hle 3 S, DIE ,.W//D/Wﬁ

decisiong + Mo acld i o, 7 Pirsley

gt o Shaf e Ao i ey

“m /’M/UW/V‘(‘Q A e L0 av 70 alfen /C/%

;:—-- A rrnd W/WW
M—i@{h &f M/q ﬂu,a/ﬂ//‘

El— L

e /%Wuﬂ_o D(‘?AS/M [WW‘F*..&*_/, i _

EEy——— Wp/ﬂy_ﬂw/d 2 52@;(, / m@

I TWM-% whl] MCW LhDratz e

1
‘ DU
i
il

- /&/MIW u@/% ,ﬁ/h% W a%d//ﬂ/}ﬂ) M*/4

}l cuﬁu%%zzﬁ_wﬂ" M /dtm/wg/b/e ZK&/SN}u :
|

%/74//9&7/7‘#07/94_ 7’}\4//\ 776(%//[6&( ‘2(6

%7//% W Wécww mdf/crcul




i WWA?A Clthvpgt. 148 cnggel Apeg gt
Ll - o

) Wed a WW/ZM"Mfss r%eowém )
dots Afwie frop ool esd bon Cimplacs

s e gt i pome
- ﬂm Are . o= Togley jrdea 02050
fmt o dd i, Regley Al g Dee HEVEL
/”’W%/?f A PIUL Tt privee harass-
mewt (e, P BIG ) ir s cadibaly

W%P/‘/I’L@ Lpreet Lotnld reto ﬂu&:% v

[
,
i
|
|
i
- o




B & marmat sugro tla L

e ~ i -

<

b bmguaines,  balfeoal diffecs,

win b e brnges




e by forred if i disapine Finesd

| b B his hehavige. TB vt o pasd,

W q T ooust eqfablon

| e AEC smder e Mo Dpypmadl POhisla

e e DB el

| et o gl ke S G g

WMWW Wh fﬁg “h‘;’%‘;ftez_*

— - L ~ i S

77’"4 /ZfC/ f/Lt, *.A— MMMN lfm&u 01( ;é«,g_L

Mp_ﬁi’_ ’_yj/hmf I FheE ewydl e O Lelgen Sy

Wét e Ay s R il Flad

Wf,awf pnlod fUDw St C0ndlivey




!“‘%‘J , HO wbeomd 0 He oyl OYen A J’ﬁ’*.

MANANS Crt I H fmo It N wrvitee

—
_A/‘ A&f

1 wtate st T Frioce 3 Sl ot 2

A3 Coorps 107, Vi MR [Hs ey

“Ugy e/

b TR o pr Pt ypy Pl (Lu P (R]Ee

g A Skeple 1Rl APzt JULU e

Locy? Dpts 0O AT hf SOmfCA 1O /S

false | g [hor [t cwqplapec wWog St

()/’CA; %Mr‘z’w AUS Cyyryt N2 ft o

/W,e/ r R TOTT [ ;&ICZ/QLM

i AL /n,igl‘,.,.. 1‘///)/1/1/( T Lalo




eftadl  [TFl- .W,/W@%/ oy

My sgl F /S & UL Frne cqorre (g2 6>

Ny fret [l AEETGATE MG S

Al "t Mt Lontec o SR ylolily

E;/)ét/t/?%e Gl T 7. U aadition

AP

Lot et (/; AL Lozeey %V’L?WW/‘@

—

P[amvj Lerredlt ~5t oo protfecfct 5@/}44)

8} yrivilcefed Afafews, M wag ey




0&11}5/ WB , 2/ %/pzﬂy/ﬁ lray Lol

iy ot tg 17898 L ol o

Lhis Case) | Lng (Bt frcie will moat BlEds

be hewve Fone Trovtle  Legf. wad i -

af—————r
N 2

N
o

deotrn fuirn 4B  PFEC v OWHeltf &

Frergfne J1 ysll Ao ro pregre Trefor

Ples " wdich 15 a Py Av wnll fpe

Wabll H 2reti—




o
|78

{ T

a1y QU2

Sl T ;Sswe ke & tHheMHel T TTacdlon

brmGAE By foyresrt

will 'Sle g 2, M’M'A% aer'al  oUS Emmng

Chersd frongtlnt  foy arbege [Ppris(oy ot FoRcsen

(¥ 1t Bass hort Fhe orfediiare 4725 locct T g

! He dpnitond feate Clots fre.
‘r mﬁmwpw a Crleny oy crocal A0 -

W‘MZMU, F L T st ST - L Pre@

Lder e P el f2T>sla, C 1- 85 presfectesd

Uosd, Q- QUOIBEA | 3. Usgfand @oloeya

SOy Preak  Cligisin depie gait; c&t/‘r’/hs,é

A ot on i acwel Shew )  FRe—etesrty

8 O

G, (.S wke 7 Powptay do rPevey)

hechuce /10— GUVUSE  LefOloy Trtud POV e




Aot Rotn Tl af, auit bone . QLFogT

Dﬂo%‘lﬂd,fg 4 gt Con i Cow 478 A

e bel B8f A JPITCFH Clerd, Al wtty rd

Henisbct o1 frreld .
B |
Povgles pvpy, A1pverec, jrerail 4 A

T

fie 17eoy of  detdmoriAalTon . A rue

S conmertson Cao, [ ey fe Af2/0/ Cakt,

Aee . W cowrodlaticn Caaed, Az W/%




Un tetes p5 FY7YSES  mmadt ﬁ%ﬂw ﬂS&WWEL

«<

Claid, 29 ABlusted couden, fe vl A

Likrly He wrable O el . fs guon frootA

Loty i3 CUCRAl e e B Confidbiake

Lo Guaiby gq & oratbpsd peigri =577

phe CHPoUsarS  (lapifyy a Lol Gloveye o

Deople g Conld T gaably w782 /5

—

@ Afz¥e Uf A su @ dditeen , T VN %

U A o veld (Sl At f72 i of plftrs,

J‘),J;In
4%@ Jaee) Foreel oc EPUslenn 1O L«
i wﬁﬁf e re mm%g. Ghe plrye

uld Agel Fhatr N S _,,m,rpp..f/n/( a

YYpeof Ateag s Ly 2L W/’%@




o MBI Lagjalby ntivaded  albe CAbny

He Wo2lCplice. The L1941 eLd g% Vrre

(2 ¢ _ -

o

NMALdL  [5Send £ IS LTaAX %W/Q%

O e e f~ W \ 7 S<i Wﬁ:{/@

Gkl P it e J/ky/b/;///%/

7

%XW &/Zbu;»e )




Question 1, part 2

Brook's defense in response to African American Clairn of Disparate impact:

A disparate impact claim requires that P offer that they met the 4/5 rule and linked the cause of
the disparity to the ERs facially neutral practice. P's claim will nt be discussed here as it was
not called for. This quesiton will address Brook'’s defense of business necessity in response to
this dispartae impact claim. COurts have stated that the business necessity defense is to be
modeled after Griggs and its progeny. To this end, ER must prove that there is a demonstrable
relationsinp between the ability to do the work and the skills required. ER has the burden of
persuasion. Wards Cove was rejected as requiring a less stricter requirement of business
necessity. Because this is not an ADEA claim, Wards Cove does not apply. One of Brooks
requirements is that the wait staff have an appealing presence. As the show is going to be on
television, and the success of the show depends on viewer ratings and perception of the staff
as appealing, it is possible that this would be a legitimate business necessity. Brooks relies on
the pleasing look of the staff as part of the success of the show and restaurant. While it is
possible that this claim is put forth, it is not decided how the court will look upon this defense.

The plaintiffs could rebut this defense with the lesser discriminatory alternative of permitting
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(Question 1 continued)

ID: 403253 Employment Discrimination Maatman

them to carry their inhalers and use them when needed. It is foreseen that they would argue
that the inhalers are small enough to fit in their pocket and would not distract the viewer, and
that if they needed to use them, they could go off camera and use it. Brooks could then argue,
based on her unreasonable accommodation answer, that a worker experiencing an asthma
attach in television is distracting to the viewer. It is known that the inhaler is given not as
preventative measure, but as a restorative measure, to be given during an attack. Brooks could
argue that the condition would not really be controlled or prevented, but merely treated when it
happens, which can be at any time depending on the triggers of stress, noxious fumes caused
by the smoke, scents, etc. Because having these smells in the restaurant is essential to the
busines, to have to stifle that to accommodate the asthmatic would put a burden on her

business.

The subjective test used by the producers would be the same as that as in Joe's Stone Crab.
Although in that case the maitre'd interviewed the applicants, his subjective analysis of the
prospective employees was part of the selectiion process. In that case, the court found that,
although a disparate impact claim, there was no facially neutral practice to justify and remanded
for review under disparate treatment theory. The same can be said for this case. Brook is
relying on the reputation of her business and while we're not under a BFOQ claim, the court
would see this the same way. ALthough Tltle VIl states that if behaviors cannot be separated
out, they can be analyzed as one, the subjective judgment and breathing test are easily

disentangled and therefore it would appear that the subjective judgment would tossed.

Addressing the ADA claim, Brook could argue that the asthmatics do not meet the minimum
qualification standards. The minimum qualification standards allows an employer to employ a

practice that has a disparate impact on the disabled when it is ascertained that the disability
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(Question 1 continued)

ID: 403253 Employment Discrimination Maatman

prohibits them from having the needed job related skills and consistent with business necessity.
MQS requires the ER to look at the EE with the disability and ask whether, with the

...... Although the asthmatic employees would not be a direct threat to others (ADA) the EEOC
regs expanded that to allow the employer to not offer employment to an employee who, working
for the ER, would pose a significant risk to himself. THe Echazabal court allowed an employer
to refuse to hire an EE based on his liver disease, fearing that allowing him to work amidst the
noxious chemicals would damage his liver. THe court required an individlualized assessment of
the employee and medical judgment based on known or recent understanding of the disease.
All six employees lost their jobs because of their inability to pass the breathing test. In order to
argue business necessity, which is part of the minimum qualifications standard, Brook would
have to show that this test is validated, because one cannot argue business necessity with an
unvalidated test. If Brook can show that the test is content based (tests specific skills required
of the job and shows that the test significantly correlates to the fundamental elements of the job
required) then this defense should be allowed. This test would serve as individualized analysis
of the 6 african americans who were not offered a job. based on data from the American Lung
Association, inner-city living (where there is the increased presence of smog and other noxious
fumes caused by subways, traffic fumes, manufacturer fumes, etc) Brook can analogize those
fumes to that of her restaurant. Both pose a health risk to the asthmatic and can trigger an

asthma attack.

Question 2, part 2

The most likely argument that Brook will put forth regarding the statistical disparities is the
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(Question 1 continued)

ID: 403253 Employment Discrimination Maatman

interest factor. As in Sears, Asians and Hispanics did not show any interest for the job as
evidenced by their not applying. IN looking at the applicant flow data, even though there may
be Hispanics and Asians in the community and in the hiring pool, there is no evidence to show
that anyone in those classes applied for the position and were rejected. It is more probative to
assess the applicant flow data as opposed to the general population in the area. Although the
Asians and Hispanics may claim futility, that they self-selected out, there is nothing in the facts
to indicate that anything that Brooks did to influence their decision. The ad was placed in the
city's mainstream newspaper, which was presumably printed in English. Although the two
minority groups can argue that they were disadvantaged because they did not know of the ad,
Brook can argue that the people who speak and can read english are the ones who were privy
to the ad. Brook can argue that if someone cannot read or speak english, how are they
supposed to be able to work at her establishment where it would be supposed that english is
the spoken and written language. It could therefore be argued that english speaking is a BFOQ
or related to the job. Using muitiple regression analysis, Brook could factor those who speak
english into the equation and hopefully show that the minorities that are filing suit but did not
apply were not english speaking. Assuming that it is a mainstream newspaper, it would have
stories of all cultural interests, but that is not known by the fact pattern.

Furthermore, statistical proof alone is not enough to establish disparate treatment. There
appears to be no anecdotal evidence to suggest that the minorities were denied employment.
Additionally, it would have to be ascertained what the Caucasion population is. If the applicant
flow data of 70 Caucasians is about equal to the general population, then Brook can argue that
statistically the numbers are consistant with what is to be expected and that therefore no

discrimination can be inferred.
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(Question 1 continued)

ID: 403253 Employment Discrimination Maatman

The evidence of systemic disparate treatment and disparate impact are essentially the same.
Systemic disparate treatment focuses on the effect that the pattern or practice creates, while
the effect of the same evidence in a disparate impact claim is proof of violation. In a SDT claim,
P can introduce evidence of DI. At this point, ER can rebut with a claim that it was not
intentional, but that a policy is in piace that creates a disparate impact. ALthough this seems
contrary to 703(k) "a complaining party demonstrates DI" courts have come to understand the
relationship between SDT and DI. By claiming a facially neutral practice as the BFOQ, that
opens up ER to Dl liability, which would seem easier to rebut with business necessity, much

lower standard.

By arguing the BFOQ of clientelle preference (which is questionable in the courts as evidecned
by Hooters) Brooks may then be able to respond with business necessity that english speaking

or non-asthmatics is required for the job.
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