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PART II ESSAYS

RULES OF THE ROAD

1.
2.
- % 3

i

Assume all facts are true as represented (a luxury you need to avoid in real life &).
All events take place in a single,marital property jurisdiction.

Divorce grounds are the typical statute (similar to NJ) where a period of voluntary
separation has been added to the traditional list of grounds; defenses have been

modified appropriately.

The jurisdiction recognizes common law marriages.

If you need facts to answer the question that are not given, you may indicate what
information you need and why you need it in order to answer the question.

CLIENT #1
(suggested time 30-45 minutes)
“I got divorced about a year ago. My own lﬁwyer really screwed me. My ex is from
a really rich family and has tons of money. Shouildn’t I have gotten haif of the
property?”
“At one point, my ex said that all he really wanted was O-U-T, and I could have
everything. Both lawyers advised against it, even my own. Why didn’t my lawyer
get it all for me right then? I’ll bet the lawyers had some secret arrangement between
them; 1 know they went to law school together.”
CLIENT #2
(suggested time 5-15 minutes)

“I’m engaged to a man who has been separated from his wife for 18 months. We

had planned to marry earlier this year, but he says that it was his wife who initiated the

divorce and now, out of jealousy, won’t proceed. Can we do anything?”
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CLIENT #3
(suggested time 30-45 minutes)

Client Sally has been living with Sam for nearly eight years. They have a written
contract establishing their arrangements as to financial matters and household duties.
Sam maintains that they are married because, as he says, “Marriage is a contract, and we
have a contract.” Sally believes that marriage is a religious state and wants a member of
the clergy to sign their contract “to make it really a marriage.”

1. Are they legally married?
2. Would satisfying Sally’s wish to have clergy sign the paper make any difference?
Explain.

3. Is Sam correct that “marriage is a contract™?

CLIENT #4
(suggested time 10-20 minutes)

“I caught my spouse in bed with another woman. I saw ';cmother lawyer who tried
to tell . me I couldn’t take him to the cleaners. I should have known a male lziwyer would
just stick up for the man! So that’s why I want you to be my lawyer.”

CLIENT #5
(suggested time 25-35 minutes)

“I never get to see my child. When I go-o¥er to pick the kid up on days I have
visitation, there is no one home, or the kid is all booked up with temﬁs lessons and so_cc_ér
practice, or has his out-of-town cousins visiting—it’s always something. I don’t even

know the kid anymore. I'm sick of paying child support to a kid I never see and realty

don’t know. Can you help me?”
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p/O O Marital vs. separate property

p/o/ O marital vs. community
00 “family” money sounds like separate

g W equitable distribution,aw-w—/('

000 does take into account separate property

O/ O Property div not modifiable
% O Long term consequences when comes to regret it
d 00 anger, harassing litigation
O O just practical reality known to both lawyers
O could have been poor if not mal- practice either way

00O

9/ (;yl’roceed on no-fault
J O Defof “separated” incl. length of time

00O
d (/ O Need to know details of “holding themselves out”
‘O/ O O  Sam’s holdout shows counter-intent (why in year 2000?)
ﬂ O O  clergy could maybe make intent clear
O O clear, convincing, consistent evidence
O O better to have license & solemnization than “signature”
9/ O O reciprocal and mutual obligation
9/ M O  requires meeting of the minds (intent) to form
s/ 00 no fraud to essence
O/ O O  invalid if unconscionable = against public policy
6] G/ O requires state recognition
f O O cannot be resolved w/o court

s
J @/proceed on fault grounds

O O O anyadvantage?
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‘9/0 O place of misconduct in property division

O O O difficulty of getting alimony

000 even though fault may be permissible factor
O O O law, not lawyer preference

j{ g)/ 9/ ethics: reconcile; actions out of anger

g0 wi

00O

O/ O Modify custody

/(Z/ O best interests of the child

O O O material change of circumstances

6/ J o parent alienation syndrome

O O O counter-argument will be disrupt child (go to unknown parent)
0/ ;/ O child needs $$ whether visit or not

0o %refer to trade for $$ or to have (re)oppty to build relationship
o e ox

00O

00O

00O
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O O Marital vs. separate property
marital vs. community
/ “family” money sounds like separate
K equitable distribution py?
/ does take into account separate property
P

roperty div not modifiable

O O O Long term consequences when comes to regret it

anger, harassing litigation
(Z( g/ ust practical reality known to both lawyers

o O O could have been poor if not mal- practice either way

m ) 4o
M’roceed on no-fault
Def of “separated” incl. length of time
00O

K Q{ O Need to know details of “holding themselves out”
g)/ O  Sam’s holdout shows counter-intent (why in year 20007?)
00 d clergy could maybe make intent clear
fD/ (D/ O clear, convincing, consistent evidence
9/ O O better to have license & solemnization than “signature”
O O O rediprocal and mutual obligation
O O O  requires meetiﬁg of the minds (intent) to form
O O O  no fraud to essence
O O O invalid if unconscionable = against public policy

Q/ d f/ requires state recognition

00 O cannot be resolved w/o court

O{;@ proceed on fault grounds

any advantage?
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,9/ 0/0 place of misconduct in property division
O O O difficulty of getting alimony

00O even though fault may be permissible factor
O O O law, not lawyer preference

% 2{&1 ethics: reconcile; actions out of anger
00O

00O

Q/ 0/ ({ Modify custody

9/ O O best interests of the child

(/ \Q/ O  material change of circumstances
00O parent alienation syndrome

?( O O counter-argument will be disrupt child (go to unknown parent)

©’0 O child needs $ whether visit or not

% {f O prefer to trade for $$ or to have (re)oppty to build relationship
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